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V/v: Thwe hién Quy dinh ciia phdp ludt trong linh viee bao hiém xa hi

Thwa Quy khach hang!

Cong ty Luat TNHH Anh Ngoc JUSTICE & TRUST xin gui t6i Quy khach hang
161 chao tran trong va cam on Quy khach hang da tin tuong vao dich vu do ching t6i
cung cap. Chiing t6i nhan duoc yéu cau cua Quy khach hang lién quan dén noi dung cu
thé nhu sau:
NOI DUNG YEU CAU:

Tém tit tinh hudng ciia khach hang:

- Cong ty TNHH V.V.D thanh lap ngay **/11/2019, mi sb thué: 01*******9_cin ngay
**/11/2019 do S& ké hoach va dau tu Thanh phd Ha Nai cap.

- Thang 12/2019, Cong ty c6 14 ngudi lao dong, Cong ty thuc hién ky 13 hop dong thoi
vu dudi 01 thang va 01 hop dong thoi vu 02 thang. Trong vong 1 thang Cong ty da thanh
1i hop ddng thdi vu véi ca 14 lao dong. Cong ty ké khai quyét toan thué TNCN vao cubi
thang 12/2019 1a 15 lao dong bao gdm ca quan Iy doanh nghiép.

- Thang 1/2020, can ¢t vao hoat dong kinh doanh dac thu ctia Cong ty 1a cong viéc phat
sinh lao dong theo cong trinh/du 4n, Cong ty ap dung thuc hién ky hop dong lao dong
khoén viéc tung lan ddi véi ngudi nhan khoan viéc cho tung du an va duoc thanh 1i hop
ddng khoan viéc khi dy an két thic; ngudi nhan khoan viée duoc thanh toan day du
lwong khoan theo thoa thuan ghi 1 trong hop ddng giao khoan.

- TUr thang 1/2020, Cong ty ciing thuc hién quy ché khong huéng lwong thang ddi véi
nguoi quan ly doanh nghiép 1a chu doanh nghiép.

Cau héi ctia khach hang:

1. Pén hét nam 2019, Céng ty méi van hanh hoat dong 01 thang 04 ngay va sir dung
quan ly 14 lao dong nhung chua thuc hi¢n dang ky thang bang luong véi co quan quan ly
nha nuéc. TUr thang 1/2020 dén nay do dic thu kinh doanh, doanh nghiép khong quan 1y
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lao dong nao thi c6 phai dang ky thang bang luong voi co quan chirc nang cua nha nudéc
nira hay khong?

2. Doanh nghiép ky hop dong giao khoan voi ngudi lao dong (theo mau hop déng Cong
ty cung cap) thi c6 phai tham gia d6ng Bao hiém xa hoi cho nguoi lao dong khong?

3. Toi la chi s hiru dong thoi 1a gidm déc Cong ty TNHH moét thanh vién. Toi khong
huong luong lao dong trong Cong ty cia toi vay toi co thudc ddi twong bat bude phai
tham gia BHXH hay khéng?

4. Toi ky hop dong lao dong thoi vu 01 thang véi 14 lao dong (bao gdm ca t6i 13 giam
dbc) va Hop dong thoi vu 02 thang véi 01 lao dong. Hét 01 thang, cin ctr vao hoat dong
kinh doanh dic thu ctia Cong ty va nhu cdu cong viéc ciia ngudi lao dong, t6i va nguoi
lao dong thoa thuan thanh 1i hop déng va Cong ty thuc hién quyét toan thué TNCN véi
co quan thué so tai. Vay Cong ty toi c6 phai dong BHXH cho nhiing lao dong ndy nita
khong? Lao dong duoc doanh nghiép ké khai thué TNCN thi c¢6 thudc dbi twong bat bude
phai tham gia BHXH dtang khéng?

CAN CU PHAPLY:

- B6 Luat Dan sy nam 2015;

- B0 Luat Lao dong nam 2012;
- Luat doanh nghiép nam 2014;

- Luat bao hiém x3 hoi nam 2014;

- Nghi dinh 49/2013/NB-CP quy dinh chi tiét mot sé diéu ctua Bo luat lao dong vé tién
luong

-Nghi dinh 121/2018/ND-CP sira d6i, bo sung mot s6 diéu ciia nghi dinh s6 49/2013/NP-
CP;

- Cac van ban phap luat va céc tai liéu khac ma khach hang cung cap.

NOI DUNG TU VAN:
1. Pén hét nam 2019, Céng ty mdi vin hanh hoat dong 01 thing 04 ngay va si

dung quadn ly 14 lao dong nhwng chwa thwc hién dang ky thang bang lwong voi co
quan qudn ly nha nwéc. Tiv thing 1/2020 dén nay do dic thi kinh doanh, doanh
nghiép khong quadn Iy lao dong nao thi co phdi ding ky thang bang lwong voi co quan
chirc nang ciia nha nwdc niva hay khong?

Cin cir Diéu 93 Bj Ludt Lao déng nam 2012 vé xdy dung thang lwong, bing
lwong va dinh mikc lao dong thi: “1. Trén co sé cdc nguyén tic xdy dung thang hrong,
bang lwong va dinh muc lao dong do Chinh phu quy dinh, nguoi su dung lao dong co

trach nhiém xdy dung thang lwong, bang lwong, dinh mitc lao dong lam co sé dé tuyén
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dung, st dung lao dong, théa thudn mirc lwong ghi trong hop dong lao dong va trd lwong
cho nguoi lao dong. 2. Khi xay dung thang luwong, bang lwong, dinh mirc lao dong nguoi
sw dung lao dong phai tham khao y kién t6 chire dai dién tap thé lao dong tai co so va
cong bé cong khai tai noi lam viée cia ngwoi lao dong triede khi thwe hién, dong thoi giki
co quan qudn Iy nha nwéc vé lao dong cip huyén noi dit co sé san xuat, kinh doanh

cua nguoi su dung lao dong”.

Cin cit Piéu 1 Nghi dinh 121/2018/NP-CP sira déi, bé sung mot sé diéu ciia nghi
dinh sé 49/2013/NP-CP thi: “Péi véi doanh nghiép sir dung dwéi 10 lao déng dwoe mién
thu tuc gui thang lwong, bang lwong, dinh muc lao dong cho co quan quan ly nha nudc

vé lao dong cap huyén noi dat co so san xuat, kinh doanh cua doanh nghiép”.

Nhu vay, khi doanh nghi¢p c6 trén 10 nguoi lao dong thi doanh nghiép phai guri
thang luwong, bang luong téi co quan quan quan 1y nha nudc vé lao dong cap huyén noi
dit co so san xuat, kinh doanh ciia doanh nghiép. Thang 12/2019, doanh nghiép c6 su
dung trén 10 nguodi lao dong thi doanh nghi¢p phai tuan thu quy dinh nay. Tuy nhién,
doanh nghiép chua giri. Nguyén tic ciia xir phat vi pham hanh chinh 12 kip thoi, thoi diém
thang 12/2019, néu co quan nha nudc c6 tham quyén khong c6 bién ban va quyét dinh xir
phat vi pham hanh chinh ciing nhu vin ban yéu cau bo sung thang luong, bang lwong thi
khong c6 co so dé budc doanh nghiép phai ndp thang luong, bang luong cho thang
12/2019 vao thdi diém hién tai. Pén nay, néu Cong ty khong c6 nguoi lao dong thi Cong
ty duoc mién thu tuc giri thang luong, bang lwong dén co quan quan 1y nha nudc vé lao

dong cap huyén noi Cong ty dit co sé san xuét, kinh doanh.

Ngoai ra, Quy doanh nghiép luu ¥ rang: Nghi dinh 88/2015/NP-CP stra doi, bo
sung mot so diéu ciia Nghi dinh 95/2013/ND-CP quy dinh phat canh co hodc phat tién tir
500.000 dong dén 1.000.000 dong d6i véi nguoi sir dung lao dong khong giri thang
luong, bang lwong, dinh muc lao dong dén co quan quan 1y nha nude vé lao dong cap
huyén theo quy dinh. Tuy nhién, Nghi dinh 28/2020/ND-CP ngay 01 thang 3 nam 2020
quy dinh vé xir phat vi pham hanh chinh thay thé Nghi dinh Nghi dinh 95/2013/ND-CP
va Nghi dinh 88/2015/ND-CP di b6 quy dinh vé xir phat vi pham hanh chinh d6i véi viéc
khong giri thang lwong, bang lwong dén co quan quan 1y nha nudc vé lao dong cap huyén
noi Cong ty dit co s& san xuét, kinh doanh ma chi c¢6 quy dinh vé xir phat vi pham hanh

chinh d6i véi viée khong xay dung thang luong, bang luwong, dinh muc lao dong, cu thé:

Theo diém d khodin 1 Piéu 16 Nghi dinh 28/2020/ND-CP vé Vi pham quy dinh vé
tien lwong thi: “ 1. Phat tién tir 2.000.000 dong dén 5.000.000 dong doi véi nguoi sie



dung lao dong co mot trong cac hanh vi sau ddy: d) Khong xdy dung thang lwong, biang
lwong, dinh murc lao dong”

2. Doanh nghiép ky hop dong giao khodn vdi ngwoi lao dong (theo méu hop dong
Cong ty cung cdp) thi c¢é phai déng Bio hiém xi hi bit bujc cho ngwoi lao dpng
khong?

Cin cir diém a, diém b, Khoan 1, Pidu 2 Luit bao hiém xa hoi 2014 vé doi
tuwong ap dung thi:

“]. Ngwoi lao déng la cong ddn Viét Nam thudc doi twong tham gia bdo hiém xd
héi bat bude, bao gém:

a) Ngwoi lam viéc theo hop dong lao déng khéng xdc dinh thoi han, hop dong lao
dong xdc dinh thoi han, hop déng lao dong theo mua vu hodc theo mot cong viéc nhat
dinh cé thoi han tir dii 03 thang dén dudi 12 thang, ké cd hop dong lao déng dwoc ky két
gitta nguoi sir dung lao déng véi nguoi dai dién theo phdp ludt ciia nguoi dwdi 15 tudi
theo quy dinh ciia phdp ludt vé lao dong;

b) Nguoi lam viéc theo hop dong lao dong cé thoi han tir dii 01 thang dén duwdi 03
thang;

Can ctr Piéu 15 B6 Luat Lao dong nam 2012 vé hop dong lao dong thi: “Hop dong
lao dong la sw thod thudn gitta ngudi lao déng va ngudi sir dung lao ddng vé viéc lam cé

tra lvong, diéu kién lam viéc, quyén va nghia vu cuia moi bén trong quan hé lao dong”.

Bo Luat Lao dong 2012 va cac vin ban hudng dan hién hanh khong quy dinh cu thé
thé nao 13 hop dong giao khoan. Mic du vay, ndi dung vé “hop dong khoan viéc” hay
“hop déng giao khoan cong viéc” lai dugc dé cap dén trong mot s6 vin ban chuyén
nganh nhu Nghi dinh 37/2015/NB-CP (dé cap hop dong giao khoan ndi bd); Quyét dinh
48/2006/QD-BTC va Thong tu 133/2016/TT-BTC (dé cap hop dong giao khoan, mau sb
08 — LDTL hop dong giao khoan). Trén co s& quy dinh vé loai hop dong niy dong thoi
dua trén khai ni¢m chung vé hop déng duoc quy dinh tai Diéu 385 B6 luat Dan sy nam
2015, c6 thé hiéu: hop dong giao khoan 1a: 14 su théa thuan cta cic bén, theo do, bén
nhén khoan c6 nghia vu hoan thanh mdt cong viéc nhét dinh, sau khi hoan thanh phai ban
giao lai cho bén giao khoan két qua cong viée, bén giao khoan nhan két qua cong viéc va

tra cho bén nhan khoan thu lao da thoa thuan.

Trong hop dong giao khoan ciia Cong ty dua ra c6 mot s thuat ngir chua that sy

chinh xac, can c6 sy thay thé bang cac thuat ngit khic. Vi vé mit ban chat néu nhu theo
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ngodn ngit trong Hop dong ctia Cong ty thi ciing c6 thé hiéu day 1a Hop dong dich vu duéi
su diéu chinh cta bo luat Dan su 2015. Nhung néu 1a hop d@)ng dich vu thi tai sao Cong
ty khong sir dung thuat ngir “tién dich vu”, khong phai 1a “phi dich vu” nhung Cong ty lai
st dung thuat nglr “luong” mot thuat ngilt ¢6 trong B luat lao dong 2012 hién hanh? Vay
nén Hop dong cin c6 sy chuan hoa vé mit ngdn ngit, dé c6 thé hiéu chinh xac day 1a
“Hop déng dich vu” véi su diéu chinh cua Bo luat dan sy 2015 (loai hop déng khong
phai dong bao hiém xa hoi) hay 1a “hop dong giao khoan” diéu chinh theo Bo Luat Lao
dong ndm 20127

Mic du vay, hop dong giao khoan phia bén cong ty c6 dua ra thi chi c6 tron goi
cong viée 13 5 ngay, loai cong viéc khong mang tinh chat 6n dinh, 1au dai, va dudi 15
cong. Nhu vay thi xét trén nhidu goc do khac nhau thi phia bén ngudi nhan khoan viée
khong thudc ddi tuong tham gia BHXH bit budc, do dé Cong ty ciia chi Dirc khéng
phdi déng bdo hiém xa héi bit bujc cho nhitng ngwoi chi giao khodn céng vigc theo

hop dong giao khodn chi da ky.

3. Téi la chii sé¢ hitu dong thoi la gidm déc Cong ty TNHH mét thanh vién. Toi
khéng hwéng lwong lao dong trong Céng ty ciia téi viy t6i cé thudc doi twong biit buc
phdai tham gia BHXH hay khong?

Cin ctr diém h, Khoan 1, Piéu 2 Luit bao hiém xa hoi 2014 thi: “Ngwoi lao
dong la cong dan Viét Nam thudc doi twong tham gia bao hiém xd hoi bat bude, bao
gom: Nguwoi quan 1y doanh nghiép, nguwoi quan Iy diéu hanh hop tic xd cé_hwéng tién
luong”;

Cin civ khodn 18 Piéu 4 Ludt Doanh nghiép niam 2014 thi: “Nguwoi qudn Iy

doanh nghiép la ngueoi quan Iy ¢éng ty va nguoi quan Iy doanh nghiép tw nhdn, bao gom
chu doanh nghiép tw nhan, thanh vién hop danh, Chu tich Hji d‘éng thanh vién, thanh
vién Hgi dong thanh vién, Chii tich cong ty, Chii tich Héi dong quan tri, thanh vién Hpi
dong quan tri, Gidm doc hodc Tong gidm déc va cd nhéan gii chire danh quan 1y khdc ¢6
tham quyén nhéan danh céng ty ky két giao dich cia cong ty theo quy dinh tai Diéu 1é
cong ty”.

Nhu vay, chi Bic 1a cha s hitu Cong ty dong thoi 1a Giam dc Cong ty thi chi Duc
1a nguoi quan 1y doanh nghiép. Trudng hop chi e khong hudng tién luong thi chi Dic
khong thudc dbi tuong phai dong bao hiém xa hoi bit budc theo quy dinh cta Luit Bao

hiém x& hoi nam 2014.



4. Téi ky hop dong lao djng thoi vu 01 thing véi 14 lao déng (bao gom cd t6i la
gidm doc) va Hop dong thoi vu 02 thang véi 01 lao déng. Hét 01 thdng, cin cik vao
hoat déng kinh doanh diic thii ciia Cong ty va nhu cdu cong viéc ciia ngwoi lao dpng,
16i va ngwoi lao dpng théa thuin thanh Ii hop dong va Céng ty thue hién quyét todn
thué TNCN véi co quan thué sé tai. Viy Céng ty toi c6 phdi déng BHXH cho nhiing
lao djpng nay nita khong? Lao déng dwoc doanh nghigp ké khai thué TNCN thi c6
thudc doi twong bt budc phdi tham gia BHXH diing khong? (Ngwoi lao djng ciia
Cong ty la ngwoi Viét Nam)

- Vé Viéc dong BHXH cho 13 ngudi lao dong ky hop dong thoi vu 1 thang va
01 lao dong ky hop dong thoi vu 02 thang nhung sau 01 thang théa thuin thanh ly
hop dﬁng:

Can cir diém a, diém b, Khodn 2, Diéu 2, Ludt Bdo hiém xi hoi 2014 thi: “1.
Nguwoi lao dong la céng ddn Viét Nam thudc doi twong tham gia bdo hiém xd héi bat
budc, bao gom: a) Nguoi lam viéc theo hop dong lao dong khéng xdc dinh thoi han, hop

déng lao dong xac dinh thoi han, hop dong lao dong theo mua vu hodc theo mot cong

vigc nhit dinh cé thoi han tiv dii 03 thing dén dwdi 12 thing, ké ca hop dong lao dong

duwoc ky két gitta nguwoi sit dung lao dong véi nguoi dai dién theo phdp ludt ciia nguoi

dudi 15 tudi theo quy dinh ciia phép ludt vé lao déng;

b) Nguoi lam viéc theo hop dong lao dong cé thoi han tir dii 01 thing dén duwéi 03
thang;

Cin cit Khodn 1, Diéu 22 B Ludt Lao dong nim 2012 vé logi hop dong lao dong
thi: “1. Hop dong lao dong phdi dweoc giao két theo mét trong cdc loai sau ddy:

a) Hop dong lao dong khéng xdc dinh thoi han;

Hop dong lao déng khéng xdc dinh thoi han la hop dong ma trong dé hai bén

khéng xdc dinh thoi han, thoi diém cham dirt hiéu lec ciia hop dong.
b) Hop dong lao déng xdc dinh thoi han;

Hop dong lao déng xdc dinh thoi han la hop dong ma trong d6 hai bén xdc dinh
thoi han, thoi diém cham dirt hiéu lyc cia hop dong trong khodng thoi gian tiv di 12
thang dén 36 thang.



c) Hop dong lao dong theo miia vu hodc theo mot cong viéc nhit dinh cé thoi han
duwoi 12 thang.

Nhu vay, luit quy dinh Hop ddng lao dong theo mua vu c6 thoi han #ir dii 03 thing

dén dwéi 12 thdng thi nguoi st dung lao dong khong phai dong bao hiém x3 hoi bét bude

cho nguoi lao dong. Hop ddng Lao dong Chi Dt cung cip 1a Hop dong lao dong thoi

vu_co thoi han la 01 thdng. Hién nay, Bo Luat lao dong va cac van ban hudng dan chua

c6 khai niém: thé nao 1a thdi vu, thé nao 1a mua vu, hop déng thoi vu va hop déng mua
vu 12 mot hay khac nhau? Tuy nhién, néu xét vé mit ban chit cong viéc cé tinh chit
tam thoi, khong thuwong xuyén cé thé hiéu hop dong thoi vu la tén goi khdc ciia hop
dong mua vu. Trwong hop hiéu nhw vy thi Cong ty khong phdi déng BHXH cho 13
ngwoi lao dpng ma Cong ty chi ky hop dong lao dong theo mua vu 1 thing va 01 ngwoi
lao dpng cé hop dong thoi vu 02 thing.

Truong hop hiéu hop dong thoi vu va hop dong mua vu khong phai 1a mot, thi hop
ddng ctua Cong ty c6 thé duoc hiéu 1a hop dong lao dong theo diém b, khoan 1 Diéu 2
Luat Bao hiém xa hoi 2014. Theo d6 thi: ngudi st dung lao dong phai dong bao hiém xa
héi cho nguoi lao dong c6 hop dong lao dong cod thoi han tir di 01 thang dén dudi 03
thang. Truong hop nay Cong ty phai dong bao hiém bat budc cho 14 nguoi lao dong ma
Cong ty da ky hop dong.

- Vige déng BHXH cho gidm déc ky hop dong thoi vu 01 thing:
Can ¢t khoan 3, Diéu 141 Bo Luat dan sy ndam 2015 vé Pham vi dai dién thi: “Mgt
cd nhan, phdp nhdn cé thé dai dién cho nhiéu cd nhan hodc phdp nhan khéc nhau nhung

khéng dwoc nhin danh ngwoi dwoe dai dién dé xdac lap, thwe hién giao dich déan sw véi

chinh minh hodc voi bén thir ba ma minh ciing la nguoi dai dién cia nguwoi do, trir
truong hop phap ludt co quy dinh khac” .

Nhu vay, ban than chi 1am chi s¢ hitu Cong ty va 1a giam ddc Cong ty thi chi khong
thé tu ky hop dong thoi vu voi ban than chi dugc.

O day xac dinh 1a chi c6 hudong luong thang 12 nam 2019 thi Cin ci diém d,
Khoan 1, Piéu 2 Luit biao hiém xa hdi 2014 thi: “Nguwoi quan Iy doanh nghiép, nguwoi
qudn Iy diéu hanh hop tdc xd cé huéng tién lwong”. Nhu vay, Cong ty van phai dong bao

hiém x4 hoi cho ban than chi vao thang 12 nam 2019.



- Lao dong dugc doanh nghiép ké khai thué TNCN thi ¢ thudc ddi tweng bit
bugc phai tham gia BHXH ding khong?

Nhu di trich din, theo khoan 1, Piéu 2 Luat Bio hiém xa hd nim 2014 vé doi
twong tham gia bao hiém xa hdi thi:“/. Nguoi lao dong la cong din Viét Nam thudc doi
twong tham gia bdo hiém xa héi bdt budc, bao gom:

a) Ngwoi lam viéc theo hop dong lao ddng khéng xdc dinh thoi han, hop déng lao
dong xdc dinh thoi han, hop déng lao dong theo mua vu hodc theo mot cong viéc nhat
dinh cé thoi han tir dii 03 thang dén dudi 12 thang, ké cd hop dong lao déng dwoe ky két
gitta nguoi siv dung lao déng véi nguoi dai dién theo phdp ludt ciia nguoi dwdi 15 tudi
theo quy dinh ciia phdp ludt vé lao dong;

b) Nguoi lam viéc theo hop dong lao dong cé thoi han tir di 01 thing dén duwéi 03
thang;

¢) Can bo, cong chuee, vién chirc;

d) Céng nhéan quoc phong, coéng nhan céng an, ngwoi lam céng tdc khdc trong t6
chire co yéu; d) ST quan, qudn nhan chuyén nghiép quan dgi nhan dan; si quan, ha si
quan nghiép vu, si quan, ha st quan chuyén mon ky thudt cong an nhan ddan; nguwoi lam
cong tdc co yéu huéng lwong nhir ddi véi quédn nhan;

e) Ha si quan, chién si qudn ddi nhan dan; ha s quan, chién si céng an nhdan ddn
phuc vu co thoi han; hoc vién quan doi, cong an, co yéu dang theo hoc dwoc huong sinh
hoat phi;

g) Ngwoi di lam viéc & nwée ngoai theo hop dong quy dinh tai Ludt ngweoi lao déng
Viét Nam di lam viéc ¢ nudc ngodi theo hop dong;

h) Ngwoi quan Iy doanh nghiép, ngwoi quan 1y diéu hanh hop tdc xd c¢é hwéng tién
luong;

i) Nguwoi hoat dong khéng chuyén trach & xa, phwong, thi tran”.

Nhu vay, dbi twong phai dong bao hiém xa hoi bat budc 1a cac ddi tugng thude quy
dinh tai Diéu luat néu trén. Viéc doanh nghiép c6 ké khai thué thu nhép ca nhan cho
ngudi lao dong hay khong thi day khong phai 14 cin ctr hodc diéu kién dé xac dinh nguoi
lao dong c6 thudc truong hop phai dong bao hiém xi hoi bat budc hay khong.

Trén day 1a tu van, phan tich quy dinh phép luat ctia chung t6i. Viéc dwa ra y kién tu
van néu trén cin ctr vao cac quy dinh cta phap lut va thong tin do quy khach cung cap.

Muc dich dua ra ban tu van nay la dé€ cac ca nhan, t6 chirc tham khao.



Trudng hop trong ban tur van c6 diéu gi gdy nham 1an, chua ro rang hoic thong tin
néu trong ban tu van khién quy khach chua hiéu hét van dé, rit mong nhan duoc phan

anh cta quy khach. Chung t6i san sang giai dap.

Trdn trong cam on!

Bé phdn tw vin phdp ludt



